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Action No: 0901 - 18396
Deponent: Allan Sjdorsky
Swom: September , 2010

' IN THE COURT OF QUEEN'S BENCH OF ALBERTA
JUDICIAL DISTRICT OF CALGARY

BETWEEN:
. LOJIS V SIDORSKY
Plaintiff

~ and ~

ARCUS DEVELOPMENTS INC.

WILLIAM KNOX, DIANNA LYNNE WIDNEY, DEBRA 1. WIEGERS, BARBARA PERKINS, JASON
STRUDWICK, C YYONNE MARR, JAMES MORSON, PATRICIA MORSON, DARREN MORSON,
PRISCILLA ASAMOAH, JOHN P DONOVAN, CHERYL DONOVAN, CANHAM JOLDINGS LTD.,

HOWARD WAYE, STEPHANIE MORSON, SHANE MORSON, CHEVIOT ROAD CORP., 624309
SASKATCHEWAN LTD., GERALD E GREENWALL, LYNN GREENWALL, E DWIGHT CYMBALIUK,
BARRY CHUGG, ROSLYN BANSON, WOWZER INC., JENNTFER REDING, BRANT REDING,
MOLLY MAK, CARLA LINES, MADISON AVENUE PROFERTIES INC., TOM DONAGHY, DEBRA
ISAAC, JAMES WAYNE WARNICA, SWN HOLDINGS LTD., STEFHEN TRIMBLE, SUSAN TRIMBLE,
STEVE CASEY, ROSE CASEY, SHANE FIELD, AQUILA HOLDINGS LTD., CLIFF WIEGERS,
MONIKA BERDUSCO, KARAL HOLDINGS LTD., TREVOR SMITH, GISELE DURAND SMITH,
COLIN COULOMBE, GAYLE LINDBERG, 955128 ALBERTA LTD., GORDON FROST, HEATHER
MCKAY, GERRIT KLOET, ANNA-MARIE CUGLIETTA, JAMES BLAIR, LAURA CUGLIETTA,
LYLE MICHELSON, JANET ANDERSON, DANIELLE ROLINE, MARGE PIERZCHAJLO, TIMOTHY
ANDERSON, BRENT BAILEY, MICHAE], BROUGH, PATRICIA DONNELILY, CANDEN RESOURCES
LTD., JANIS M KIMBALL, BAREY M J KIMBALL, HOWARD CHEW, PAUL RADOSTITS, AMANDA
C FLEMMER, VINAY MORKER, DAVID ALEXANDER BYRON, FRANCIS DEVEREUX DUFFIN,
RONALD EDWARD JONES, POLMED RESEARCH INC., WENDY CATHERINE MANNING,
1230987 ALBERTA INC., ADAM MILLS, KELLY DODDS, QUENTIN FAUTH, DAVID JOHN HERTZ,
JAMES FOX, GARY WALDRON, DIANNE WALDRON, DWIGHT H VAN MIDDLESWORTH, SHARON
F VAN MIDDLESWORTH, BRETT W KRYSKOW, ART A MARCHE, ROBERT SKINNER, NORMAN
EATON, MICHAEL LAMBROS, BRENDA LAMBROS, MYLES TRAWICK, BRYCE G BONNEVILLE,
NICOLE MIKIC, SARAH UNDERHAILL, ROCHELLE UNDERHILL, TERRI COOKE-KINSELLA,
MARCARET NEMETH VIC GUPTA, JAMES MCINTYRE, DAWN MCINTVRE, CHAVNNA AV,
ADELE ZUCHETYTO, DEAN ZUCHETTQ, TIM MCGOVERN , KENNETH F. MCGOVERN, AUDREY
MCGOVERN, CONTEMPORARY KEY INVESTMENTS INC., DAREN WESLEY WILLEMS, ARLEEN
DELORES WILLEMS, MARK REIS, ELIZABETH SYLVESTRE, LOUISE KNIGHT, MIKE KERTESZ,
WISSAM NOUR, TYLER WAVE, ALISON ROGERS, GEOFF ROGERS, CAROL PLOEN-HOSEGOOD,
KRISTEN VOGT, BRYCE G BONNEVILLE PROFESSIONAL CORPORATION, KARL WILDENHOFF,
ROB STEPHANSON, ALLISON STEPHANSON, MOOREA PARTNERCO LTD., SPRING PARTNERCO
LTD., JIM JONES and DONNA JONES
Defendants

AFFIDAVIT OF DEFAULT

I, ALLAN SIDORSKY, of the City of Calgary, in the Province of Alberta, Businessman,
MAKE OATH AND SAY THAT:

l. I am the husband of the Plaintiff and authorized as her agent to act on her behalf in this

action and to swear this Affidavit and as such have personal knowledge of the matters
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herein deposed to except where stated to be based upon information and belief, in which

case I verily béli_eve the same to he true.

2. By a vendor tak;: back mortgage made pursuant to the Land Titles Act, R.S.A. 2000, c. L-
4, as amended, dated November 15, 2005, and registered at the Land Titles Office for the
South Alberta Land Registration District as Instrument No. 051 447 284 on November
25, 2005 (the "}fMortgage"), a true copy of which is attached hereto and marked as
Exhibit "A", Arcus Developments Inc. (hereinafter referred to as the "Mortgagor" or
"Arcus") mortgaged to the Plaintiff, Lois V. Sidorsky (hereinafter referred to as the
"Mortgagee") the property described in the Statement of Claim (the "Property") o secure
payment of $5,500,000.00 (the "Principal”) of the purchase price for the lands described

in the Statement of Claim (the "Lands™) pursuant to a Real Fstate Purchase Contract

dated Qctober 18, 2005.
The Primary Defaults
3. The Mortgagor covenanted with the Mortgagee pursuant to the Mortgage, among other

items, as follows:

(a) to pay interest on the 15% of each month to the Mortgagee on the Principal at the
rate of 6.00% per annum, calculated yearly not in advancc, on the days and times
and in the manner stated in the Mortgage, both before and after maturity, with all

Interest in arrears to become part of the unpaid Principal when due;

(b) to pay all taxes in respect of which the Lands may become rated or charged at
least 10 days before a penalty being added, in default of which the Mortgagee has
the right to do the same and add to the Principal balance owing under the
Mortgage all costs and expenses incurred by it in that regard;

{c) not to commit waste on the Lands or remove any fixtures from the Lands without

the Plaintiff's written consent (which consent has never been sought or given);
and

(d) to pay the Mortgagee solicitor and his own client costs, an allowance for the time,

work and expenses of the Morigagee or of any agent, solicitor, or servant of the

WS Lega\(65586\0000115900273v4
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6.

3
Mortgagee, and all legal and other expenses of the Mortgagee with respect to
procceding:s‘_brought to collect the monics secured by the Mortgage; or steps taken
to protect or preserve the Property.

Default has been made in payment of the interest and in payment of the property taxes.
Specifically, the Mgrtgagor has defaulted in payments of interest due under Jhg Mortgage
for each and cver'}f month since August 15, 2009 in the total sum of $25ﬁ(,0 0, plus
interest on overdué amounts. In addition, the Mortgagor has defaulted under the terms of
the Mortgage having failed to provide negotiable post-dated cheques for the foregoing
installments, a number of them having been returned for insufficient funds, including but
not limited to the payments for April, August, September and October, 2009.

Attached hereto and marked as Exhibit "B" is copy of property tax information search
request from the City of Calgary indicating property taxes to be outstanding in the
amount of $6,327.52 as at August 4, 2010.

Furthermore, the Mortgagor has committed an act or acts of waste on the Lands, which
include but are not himited to, demolishing the buildings which were on the Lands
without the consent or knowledge of the Mortgagee, and by failing to clear the debris

resulting from such demolition from the Lands.

The Mortgage provides that on default, the whole Principal shall immediately become
payable.

The Mortgagee's former solicitor, Anand Sara, has demanded from the Mortgagor and the
Defendants payment of the amounts outstanding pursnant to the Mortgage, but the
Mortgagor has refused or neglected to pay the said sum, or any part thercof, and this
entire indebtedness remains outstanding, duc and owing. Attached hercto and marked as

Exhibit "C" is a copy of the said letter of demand.

Defaults Under the Assignment Agreement and the Trust Agreement

9.

Pursuant to sub-paragraph 25(1) of the Mortgage, the UDI Sales were subject to an

Assignment of Sale Proceeds Agreement (the "Assignment Agreement"), and a Trust

Agreement (the "Trust Agreement"), made in writing and dated November 15, 2005, and

WSLegal\065526\0000 13009273 v4
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10.

11.

i2.

13.

14,

4
executed concurrently with the execution of the Morigage. True copies of the
Assignment Agreemerit and Trust Agreement are attached hereto and marked as Exhibits
"D" and "E". The Mortgage provides that default under either of the Assignment

Agrcement or Trust Agreement constitutes a defanlt under the Mortgage and vice versa.

The Assignment Agreement and Trust Agreement were amended by two Financing
Amending Agreements; cach made in writing and dated March 2007 and April 15, 2008,
respectively (rcspectivély, the "2007 FAA" and the "2008 FAA™), true copies of which
are attached hereto and marked as Exhibits "F" and "G", respectively (the Mortgage,
the Assignment Agreement, the Trust Agreement, the 2007 FAA and the 2008 FAA" are

collectively referred to hereafier as the "Security"™).

Under the Assignment Agreement and Trust Agreement, as amended, the Mortgagor was
to recetve all proceeds from UDI Sales in trust for the Mortgagee, and, after receipt of the
first $2,500,000 in UDI Sales (the "UDI Limit"), the Mortgagor agreed to hold the next
$1,000,000.00 of such sales proceeds in trust pursuant fo the Trust Agreement (the
"Monitored Proceeds"). The Mortgagor further agreed that a percentage of all UDI Sales
in excess of $5,450,000 would be held in trust pursuant to the Trust Agreement, as
amended, that percentage being 65% initially, then 50% from March 31, 2007 to June 30,
2008, and thereafter, 65%.

Pursuant to the Trust Agreement, as amended, the Monitored Proceeds were to be
released to the Mortgagor by its solicitors as trustees in accordance with a schedule of
installments (the "Releasc Date(s)"), as long as the actual expenditures of the Mortgagor

were not exceeded by more than 15% of certain budgeted expenditures on each

contemplated Release Date,

The Mortgagee was entitled, pursuant to the Trust Agreement, to reasonable accounts 1o
substantiate due payment of the Monitored Proceeds on the Release Dates or as otherwise

contemplated by the Trust Agreement and the Assignment Agreement, as amended.

Under and pursuant to the 2007 FAA, the Mortgagee and Arcus agreed that Arcus would

be permitted to make prepayments of principal only on the dates specified therein,
provided that Arcus was not in default of its oblj gations under the Security. Upon paying
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15.

16.

17.

18.

5

to the Mortgagee any Principal Prepayment specified in the 2007 FAA, the principal
amount would be reduced'_by 110% with monthly interest payments under the Mortgage

-to be adjusted and the UDI Limit to be increased, as specified in the 2007 FAA.

Further, Arcus acknowledged and agreed, pursuant to the 2007 FAA, that it was not
released from the performance of any of the terms, covenants and conditions contained in

the Security, except as exﬁressly provided by the 2007 FAA,

Pursuant to the 2007 FAA, the Mortgagor made payments totalling $1,000,000.00 on or
about March 31, 2007, June 30, 2007, September 30, 2007 and December 31, 2007,
which payments were expressly stated and agreed to be on account of principal only, and
not as a pre-payment of the monthly payments of interest due under the Mortgage. The
above-mentioned pre-payments were specifically stated and agreed to be principal pre-
payments under the terms of the 2007 FAA.

Under and pursuant to the 2008 FAA, the Mortgagor was reguired to provide the
Mortgagee, within 30 days of the Release Dates set out in the Trust Agreement, to and
including such dates, with a written list of new purchasers of undivided interests in land

and their respective corresponding purchase arnounts paid and certificate of title numbers.

In addition to the defaults set out above, the Mortgagor has defaulted under the Security,

as follows:

(a) the Monitored Proceeds have been released contrary to the Assignment

Agreement and the Trust Agreement, as amended;

(b) the Mortgagor has failed to provide the Mortgagee with a written list of new
purchasers of undivided interests in land and their respective corresponding
purchase amounts-paid and certificate of title numbers, within 30 days of the
Release Dates specified in the Trust Agreement;

(c) the Mortgagee has failed to provide the Mortgagee with reasonable accounts to

substantiate due payment of the Monitored Proceeds on such Release Dates; and

WSLepal\OGS586\00001\5909273v4

P.66-B4



SEP 21 2010 S:EéuPM FR.BENNETT JONES LLPB3 2898 3663 TO 94837853418

6
(dy  the Mortgagor has exceeded the UDI Limit without accounting to the Mortgagee
as required by the Mortgage, and the Assignment Agreement and the Trust

Agreement, as amended.

The Laﬁds are not Farm Lands

19.

20.

21.

22.

23.

The Mortgagor caused or a]lqi;ved the transfer of an interest in the Lands without the prior
written consent of the Mortgagee, to the Defendants, Jim Jones and Donna Jones (the
"Joneses"), operating as West Coast Herefords (collectively hereafter, "West Coast").

Pursuant to a lease agreement in writing between the Mortgagor and the Defendants, Jim
Jones and Donna Jones, operating as West Coast, ("West Coast"), dated May 15, 2008,
made without the Mortgagee's written consent, the Mortgagor purported to grant a Jease
of the Lands to West Coast for a term of five years from January 1, 2008, in
consideration of a yearly rent of $100.00.

Arcus Developments Ltd. purchased the Lands with the intent to develop them as part of
a commercial real estate development project. Each of the investors was aware that they
were investing money with Arcus in order to finance the purchase and development of
the Lands, which development was intended to, in turn, yield their return on the
investment made by each of the Defendants apart from Arcus and the Joneses.

As far as is known to the Mortgagee, the Mortgagor receives nothing other than nominal
cash rent from West Coast in relation to the Lands, and does not in any way participate in
the activities of West Coast on the Lands. Other than the Joneses, none of Arcus or the
other Defendants own equipment that is used by West Coast on the Lands as part of West
Coast’s activities on the Lands. The Lands are located within the limits of the City of
Calgary.

As far as is known to the Mortgagee, the Joneses mow the hay that grows naturally upon
the lands and use it as feed in relation to their cattle operation in Priddis, Alberta, As far
as is known to the Mortgagee, the Lands are not used by any of the Defendants, including
the Joneses, for the planting, growing or raising of trees, shrubs, sod, crops (other than

hay growing naturally on the Lands), livestock, fish, pheasants or poultry, or for fur
production or beekeeping.
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24,

26.

27.

SWORN BEFORE ME at the City of
Calgary, in the Province of Alberta,
this /_‘-ﬁ day of September, 2010.

7

The Mortgage further provides that no waiver on behalf of the Mortgagee of any breach
of any of the terms, covenants and conditions of the Mortgage, whether negative or
positive m form, shall take effect or be binding upon the Mortgagee unless the waiver is
expressed in writing under the authority of the Mortgagee, and further provides that any
waiver so expressed shall extend only to the particular breach so waived and shall not

limit or affect the Mortgagee's rights with respect to any other or future breach.

There is now owing to the Mortgégee under the Mortgage the sum of $4,707,782.89 as of
August 31, 2010, exclusive of legal fees and disbursements, with a per diem rate of
interest thereafter of $773.75.

I'make this Affidavit in support of an application to this Honourable Court for an Order
Nisi/Order for Sale with a redemption period of less than six (6) months, followed by a
judicial listing, or alternatively a Sale by Tender, of the Lands.

That T swear positively to the facts stated herein and I believe that there is no genuine
issue to be tried and that the Mortgagor has no defence to this claim of the Mortgagee, or
any part thereof.

Allan Sidorsky

Nt gt g Mg g’ N N gt
13

ENNETH T. LENZ
BARRISTER AND SOLICITOR
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THIS IS EXHIBIT * b\ .
referred to in the Affidavit of

Waan Sedaisen
ahis_*
THE LAND TITLES ACT (ALBERTA) Sworn before me this 7

MORTGAGE day of%ﬁ?z. 20\e

b, s
Arcus Developments Inc., an Alberta Corporation with a registered offi!gEe t‘?l{léz‘gaal' {' ~
8™ Avenue S.W., Calgary, Alherta T2P 379, BARRISTER AND SOUCITD)

(hereinafter called the “Mortgagor™), being registered as owner of an estate in fee simple
subject, however, to such registered encumbrances, liens and interests, if any, in that piece of
land situate in the Province of Alberta, Canada, being composed of:

THE SOUTH EAST QUARTER OF SECTION THIRTY SIX (36)

IN TOWNSHIP TWENTY TWO (22)

RANGE TWENTY NINE (29)

WEST OF THE FOURTH MERIDIAN

AS SHOWN ON TOWNSHIP PLAN APPROVED AT OTTAWA 16 JUNE 1891
CONTAINING 64.7 HECTARES (160 ACRES) MORE OR LESS

EXCEPTING:
PLAN NUMBER HECTARES ACRES MORE OR LESS
ROADWAY 8111421 4.97 12.28

EXCEPTING THEREOUT ALL MINES AND MINERALS
AND THE RIGHT TO WORK THE SAME
(hereinafier called the “lands™ or the “mortgaged premises™)

EXCEPTING AND RESERVING such exceptions and reservations as are expressed in the
existing Certificate of Title or may be implied in connection therewith: IN CONSIDERATION
OF THE S3UM OF FIVE MILLION, FIVE HUNDRED THOUSAND (5$5,500,000.00) CDN
DOLLARS lent to the Mortgagor by LOIS V SIDORSKY who and whose successors and
assigns are hereinafter included in the expression “the Mortgagee™, the receipt of which sum the
Mortgagor docs hereby acknowledge, covenant with the Mortgagee:

1. That the Mortgagor will pay to the Mortgagee at 5207 Vandale Place, NW. Calgary,
Alberta T3A OKS in lawful money of Canada, FIVE MILLION, FIVE HUNDRED
THOUSAND ($5,500,000.00) CDN DOLLARS with interest thereon at interest rate Six (©%)
per centum per annum at Calgary in the Province of Alberta as follows:

Interest at the rate of Six (6%) per centum per annum shall be computed from November
L5, 2005 (hereinafter referred to as “date for adjustment of interest”); and thereafter the
aforesaid sum, together with interest thereon at the aforesaid rate, computed from the
date for adjustment of interest, shall become due and be paid by monthly instaliments of
TWENTY SEVEN THOUSAND FIVE HUNDRED (5$27,500.00) CDN DOLLARS
each (which include interest only) on the fiftecath day of each and every month in each
and every year from and including the 15" day of DDecember 2005, to and including the
15™ day of November 201 0,2nd the balance, if any, of the said principal sum and interest
thereon, on the date last mentioned. Such monthly interest payments are subject to
adjustment from time to time upon any payments made as partial prepayment of principal
hereunder or partial repayment under the Assignment of Sales Proceeds referenced in
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paragraph 25 below, or upon any increase in the principal secured hereby under any
provision of this mortgage, to the monthly equivalent amount, using 12 equal payments,
of the total interest amount payable per annum of said annual interest rate applied on any
applicable revised principal amount hereunder at the relevant time. On demand from the
Mortgagee from time to time the Mortgagor will provide post dated cheques made

payable to the Mortgagee for the said, applicable monthly payments of interest.

The principal money hereby secured is the sum of FIVE MILLION , FIVE HUNDRED
THOUSAND (3$5,500,000.00) CDN DOLLARS, and the rate of interest chargeable

thereon is Six (6 %) per centum per annum, calculated yearly not in advance.

2 That the Mortgagor will pay interest in lawful money of Canada at the place hereinbeforc

provided for the payment of principal, on the principal sum hereby secured or on so much
thereof as shall from time to time remain unpaid, at the ratc of Six (6%) per centum per

annum, as well after as before maturity and both before and after default, to be computed yearly
(and included in said monthly instalments) in every year during the currency hereof, all interest
in arrears to become principal unpaid when due for the purpose of the bonus under paragraph 7
below and as to payment of interest thereon, and to bear interest at the rate aforesaid, as well

after as before maturity and to be compounded annually until paid.

3. That any erections, buildings, improvements or chattels now or hereafter erected on,
physically connected with, or placed upon the said lands and premises (either fixed or movable)
shall thereupon become fixtures and be part of the realty and form part of this security; and until
payment of all monies owing under this Mortgage, the same or any part thereof shall not be

removed without the written consent of the Mortgagee.

4. That the taking of a judgment or judgments under any of the covenants herein contained
shall not operate as a merger of the rights of the Mortgagee under the said covenants, or of the
Mortgagee’s security by way of a charge against the said lands, or affect the Mortgagee’s right to
interest at the above rate on any monies due and owing to the Mortgagee under the covenants
herein contained, it being understood and agreed that the said rate of interest shall be payable on

any judgment taken thereon.

5. That neither the execution nor registration of this Mortgage nor the advancing of any part
of the principal monies hereby secured shall bind the Mortgagee to advance the said money or

any unadvanced portion thereof.

6. That if the Mortgagor shall be in default in the payment of principal or interest or any
monies payable hereunder or any part thereof. or in the observance or performance of any of the
terms, covenants and conditions of this Mortgage or under any other security or securities held
by the Mortgagee for the money payable hereunder (whether a first or subsequent default) then
the whole principal monies hereby secured shall, at the option of the Mortgagee, immediately
become due and payable in like manner and to all intents and purposes s if the time herein
mentioned for payroent of the said principal money had fully come and expired; and provided
further that in any event the Mortgagee shall not be bound to accept payment of the principal

monies before the time or times hereinafter provided for the pavment thercof,

P.78s84
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7. In the event of legal proceedings being  instituted to enforce payment, and such
proceedings are only for non payment of arrears of said principal not paid within 21 days after
notice thereof has been provided by the Mortgagee to the Mortgagor, the Mortgages in addition,
to all other monies owing, shall be entitled to payment of three (3) months’ interest on the
principal sum then outstanding as a condition requiring acceptance of prepayment.

8. INTENTIONALLY DELETED

9. (1)  The Mortgagor will in each year at least ten (10) days before the date, if any, on
or before which discount 1s aliowed on the payment of taxes, or at least ten (10)
days before the date after which a penalty is added for non-payment of same, as
the case may be, pay and discharge all taxes, rates and assessments, including
local improvement taxes, and business taxes (herein called “taxes™) with which
the said lands are, or may be rated or charged, and leave with the Mortgagee
receipts therefor, OR AT THE OPTION OF THE MORTGAGEE, tire
Mortgagor will in each year during the currency hereof pay to the Mortgagee in
equal monthly instalments such amount as the Mortgagee may estimate as being
the taxes due and payable in each calendar year, the said monthly instalments to
be paid along with and in addition to the monthly instalments due and payable
under this Mortgage; it being understood and agreed that such payments are to
be applied by the Mortgagee towards the payment of said taxes,

(2)  In default of the payment by the Mortgagor of monies for taxes aforesaid, then
the Mortgagee may pay such taxes and all monies expended by the Mortgagee for
such purposes shall be repaid by the Mortgagor to the Mortgagee forthwith,

(3)  The Mortgagee may deduct from any advance of the monies secured by this
Mortgage an amount sufficicnt to pay the taxes which have become or will
become due and payable as at the said date for adjustment of interest and are
unpaid at the date of such advancc.

10. That if the said lands or any part thereof are sold or forfeited for non-payment of taxes
while any sum remains unpaid hercunder, at any such sale or forfeiture the Mortgagee may
acquire the title and rights of the Mortgagor or the purchaser, or the rights of any other person or
corporation becoming entitled on or under any such sale or forfeiture; or the Mortgagee either in
its own name or in the Mortgagor’s name and on the Mortgagor’s behalf may pay any and all
sums necessary to be paid to redeem the lands so sold or forfeited, so as to re-vest such lands in
the Mortgagor, and the Mortgagor hereby nominates and appoints the Mortgagee his agent to pay
such monies on his behalf and in his name, and any monies so expended by the Mortgagee shall
be repaid by the Mortgagor to the Mortgagee forthwith. In the alternative the Mortgagee shall
have the right to bid on and/er purchase the said land at any tax sale of the same and thereupon
shall become the absolute owner thereof and hold the same free from any equity of redemption
on the Mortgagor’s part.
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11. That if the monies hereby advanced, or any part thereof, are applied in payment of any
charge or encumbrance, the Mortgagee shall stand in the position of, be subrogated to and be
entitled to all equities of the person or persons so ‘paid off whether any such charge or
encumbrance has or has not been discharged and the Mortgagee shall be entitled to rely on any
statement given by such person or persons as to the amount payable under any such charge or
encumbrance, and the decision of the Mortgagee in that regard shall be binding on the

Mortgagor. .

12 (1) That the Mortgagor will not commit any act of waste upon the said lands or do
any other thing by which the value of the same shall or may be diminished (of
which the Mortgagee shall be the sole judge) and in default of the payment
by the Mortgagor of monies owing in respect of any liens,
charges and encumbrances hereafter charged against the said lands, the
Mortgagee may pay the same and all monies expended by the Mortgagee in
respect thereof shall be repaid by the Mortgagor to the Mortgagee forthwith, and
the Mortgagee shall be entitled to xely on any statement given by any person
claiming to be entitled to such payment as to the amount payable as aforesaid and
the decision of the Mortgagee in that regard shall be binding on the Mortgagor.

13. That the Mortgagee at such time or times as it may deem necessary, and without the
concurrence of any other person, may send its Inspector or Agent and enter upon and to report
upon the value, state and condition of the mortgaged premises, and may make arrangements for
the improving, repairing, finishing and putting in order of any buildings or improvements on the
mortgaged premises and the said lands, and may expend money for any or all the purposes
aforcsaid as it may deem expedient, and all monies so expended including an allowance for the
time and service of any officer of the Mortgagee, or other person appointed for any of the above
purposes, shall be repaid by the Mortgagor to the Mortgagee forthwith,

14, That the Mortgagee may from time to time grant time or other indulgences and may
rclease any parts of the said land, or any other security held by the Mortgagee for the monies
hereby secured, either with or without any consideration therefor, and without being accountable
for the value thereof, or for any monies except those actually received by the Mortgagee, and
without thereby releasing any other security or part of the said land or any of the covenants
heretn expressed or implied, all rights and remedies of the Mortgagee being hereby reserved.

i5. All proper Solicitor’s, Inspector’s, Valuator’s and Surveyor’s fecs and expenses for
drawing and registering this Mortgage and for examining the mortgaged premises and the title
thereto, and {or making or maintaining this Mortgage a first charge on the mortgaged premises,
together with all sums which the Mortgagee may and does from time to time advance, expend or
incur hereunder as principal, insurance premiums, taxes, rates or in or toward payment of prior
liens, charges, encumbrances or claims charged or to be charged against the mortgaged premises,
or in maintaining, repairing, restoring or completing the morlgaged premises, and in inspecting,
leasing, managing, or improving the mortgaged premised, including the price or value of any
goods of any sort or description supplied to be used on the mortgaged premises, and in
exercising or enforcing or attempting to enforce or in pursuance of any right, power, remedy or
purpose hereunder or subsisting, and (without limiting Mortgagee’s rights and remedies
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otherwise under this mortgage) any costs or expenses which are the obligation of the Mortgagor
hereunder but which are not paid when due and at the option of the Mortgagee are paid by the
Mortgagee, and legal costs as between solicitor and client; and also an allowance for the time,
work and expenses of the Mortgagee, or of any agent, solicitor, or servant of the Mortgagee, for
any purpose herein provided for whether such sums are advances or incurred with the
knowledge, consent, concurrence or acquiescence of the Mortgagor or otherwise, are to be
secured hereby and shall be a charge on the Mortgaged premises, together with interest thereon
at the said rate, and all such monies, shall be repayable to. the Mortgagee on demand, or if not
demanded, then with the next ensuing instalment payable hereunder, except as herein otherwise
provided, and all such sums together with interest thereon are included in the expression “the
MOrtgage monies”.

16. Upon default being made for a period of one calendar month in the performance of any
covenant given by the Mortgagor hereunder, and upon all monies payable under this Mortgage
becoming due and payable, the Mortgagee shall be entitled to sell and convey the said lands and
premises, without entering into possession of the same and without giving any notice to the
Mortgagor of its intention so to do, and either before or after and subject to any demise or lease
made by the Mortgagee as herein provided, provided that any sale made under the powers hereby
given may be on such terms as to credit or otherwise as shall in the opinion of the Mortgagee be
most advantageous and for such price as can be reasonably obtained therefor and that such sales
may be made of any portion or portions of the mortgaged lands and premises, from time to time
to satisfy any intercst or any part of the principal overdue, leaving the principal or balance
thereof to run at interest payable as aforesaid, and that the Mortgagee may make any stipulation
as to title or otherwise as 1o the Mortgagee may scem proper; and the Mortgagee may buy in or
rescind or vary any contract for sale of any of the said lands and premises, and resell without
being responsible for any loss occasioned thereby. And for any of the said purposes the
Mortgagee may make and execute such Agreements and assurances as shall be by the Mortgagee
deemed necessary. The proceeds of any sale shall be applied as above provided or in payment of

all monies payable under this Mortgage and costs, the balance, if any, to be paid to the
Mortgagor,

17. (1) Tor better securing the punctual payment of the mortgage monies, the Mortgagor
hereby attorns and becomes tenant to the Mortgagee of the mortgaged premises
at a monthly rental equivalent to the monthly instalments secured hereby, the
same to be paid on each day appointed for the payment of instalments, and if any
judgment, execution of attachment shall be issued against any of the goods or
lands of the Mortgagor, or if the Mortgagor shall become insolvent or bankrupt
or commit an act of bankruptey within the meaning of The Bankruptcy Act or
shall take the benefit of any statute relating to bankruptcy or insolvent debtors
then such rental shall, if not already payable, be payable immediately thereafter.
The legal relation of Landlord and Tenant is hereby constituted between the
Mortgagee and the Mortgagor. The Mortgagee may at any time after default
hereunder enter upon the mortgaged premises, or any part thereof and determine
the tenancy hereby created without giving the Mortgagor any notice to quit; but
neither this clause not anything done by virtue thereof, shall render the
Mortgagee a mortgagee in possession or accountable for any monies except those
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actually received; and provided further that in case of the removal by the
Mortgagor of his goods and chattels from the said lands, the Mortgagee may
follow and seize and sell the same s0 as to realize the rent payable hereunder,
together with all costs, charges and expenses including costs as between solicitor
and client, attending such levy or distress, as in cases of distress for rent. And in
case of the Mortgagor’s default in the observance or performance of any of the
terms and conditions of this Mortgage, the Mortgagee may enter upon the lands
and terminate such tenancy without notice; provided that until such default the
Mortgagor shall have quiet possession of the said lands.

That if the Mortgagor shall be in default in payment of principal or intercst or
any monies payable hereunder, or any part thereof, or in the observance or
petformance of any of the terms, covenants and conditions of this Mortgage, then
it shall be lawful for the Mortgagee, and the Mortgagor doth hereby grant full
power and license to the Mortgagee to enter upon the lands or elsewhere and to
seize and distrain upon any goods thereon, lawiuily subject to distress and by
distress to recover by way of rent reserved, as in the case of a demise of the
lands, as much of such principal and interest as may from time to time be or
remain in arrears and unpaid, together with all costs, charges and expenses,
including costs as between solicitor and client, attending such levy or distress, as
in cases of distress for rent.

And in consideration of the advance of the above named sum to the Mortgagor
by the Mortgagee, if any seizure is made under either of the foregoing provisions
of this clause the Mortgagor doth hereby waive any irregularity in connection
with such seizure and any rights the Mortgagor might have by reason of such
iregularity under any law, statutory or otherwise, for the time being in force in
that behalf.

If the Mortgagor is in default in the observance or performance of any of the
terms, covenants and conditions of this Mortgage, then the Mortgagee shall have
the right to enter into possession of the mortgaged premises by its agents or
otherwise and to take and receive the rents, issues and profits thereof,

And if Mortgagor is in default in the observance or performance of any of the
terms, covenants and conditions of this Mortgage, at the

Mortgagor’s expense, the Mortgagee may manage, sell, lease or otherwise
dispose of the same on such terms as in its sole’diseretion it may deem proper
and for such purposes the Mortgagor does hereby appoint the Mortgagee his
attorney for him in his name to execute such agrecments, transfers or
conveyances as may be required for the purposes aforesaid, the Mortgagor hereby
confirming and ratifying all things which the Mortgagee may do in connection
therewith, provided, however, and it is hereby distinctly understood and agreed
that any proceedings for sale or otherwise may be taken either before or after and
subject to such demise or lcase.

P.74-84



9 er 4 93
SEP 21 2018 5:18“ PM FR BENNETT JONES LLPB3 298 3669 TO 94037853418 P.?5-84

19. That as security for the payment of all monies owing hereunder, the Mortgagor doth
hereby assign to the Mortgagee and agrees to assign to the Mortgagee all rent which shall now,
or hereafter become payable by reason of any tenancy or tenancies covering the lands or any part
thereof; provided, however, the Mortgagee shall be accountable only for such monies as may
actually come mto the Mortgagee’s possession, and further, that nothing in this provision or in
any of the other terms of this Mortgage shall make the Mortgagee chargeable or accountable as a
Mortgagee in possession.

20. And the Mortgagor further agrees that all documents and i:apers concemning or affecting
the title to the lands, except the duplicate Certificate of Title, shall be held by the Mortgagee
during the currency of this Mortgage.

21, Provided always and it is expressly agreed and declared that in any action, suit or
procceding for enforcing this Mortgage, or to recover payment of the monies hereby secured, or
for the sale or obtaining possession of the lands, or any part thereof, service of any notice, or of
any legal or other proceedings by the Mortgagee, or by any statute, ordinance, ruie, or practice
required to be given, or served, may be effected by posting a copy of the same on the lands (if
unoccupied) and the Mortgagor hereby covenants and agrees io such notice being given or such
service being made as aforesaid, and that the same shall be in lieu of and shall have the same
effect and be taken as personal notice or service; any statute, ordinance, order, rule or practice to
the contrary notwithstanding.

22. And in the event of the Mortgagor’s default in the observance or performance of any of
the terms or conditions of this Mortgage, then the Mortgagor hereby covenants and agrees that
the Mortgagee may forthwith take such proceedings to realize on its security created by this
Mortgage, or in respect of any other security held by it for the monies payable hereunder, or
otherwise as it may by law be entitled to do.

23, That no waiver on behalf of the Mortgagee of any breach of any of the terms, covenants,
and conditions of this Mortgage, whether negative or positive in form, shall take effect or be
binding upon the Mortgagee unless the same be expressed in writing under the authority of the
Mortgagee or its agent and any waiver so expressed shall extend only to the particular breach so
waived, and shall not limit or affect the Mortgagee’s rights with respect to any other or future
breach.

24. There shall be no partial discharge of this morlgage and any total discharge of this mortgage
shall only be if all amounts secured hereunder are first paid. Any discharge of this Mortgage
shall be prepared by the solicitors for the Mortgagee and the Mortgagee shall have a reasonable
time after receipt of payment within which to have prepared and to execute such Discharge; and
tender of the Mortgage monies shall not entitle the Mortgagor to receive such discharge
forthwith and interest as aforesaid shall continue to run and accrue from day to day until actual
payment in full had been received by the Morteagee. All legal and other expenses for the
preparation and execution of the said discharge shall be borne by the Mortgagor.



SEP 21

c/

Q- ger . D z 8 3g¢9 2 /102
2818 5:18 PM FR BENNETT JONES LLP@A3 2898 3668 TO 8S4B37053418

25. (1) It is acknowledged and agreed that Arcus Developments Inc. intends 1o sell and
transfer undivided fee simple interests in the lands to various parties as investors pursuant to
exemptions from prospectus requirements under security laws of the applicable jurisdictions (the
“Offering™). Such sales and transfers shall be subject to the Assignment of Sale Proceeds and
Trust Agreement which are executed by the parti