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No. 0801-11740
IN THE COURT OF QUEEN’S BENCH OF ALBERTA
JUDICIAL DISTRICT OF CALGARY
BETWEEN:
DEVINDER SHORY CAMPATIGN
CONSERVATIVE PARTY OF CANADA
as represented by its official agent,
CONSERVATIVE FUND CANADA
Plaintiffs/Applicants
- and -
ROGER RICHARD and JEFFREY PATRICK GARLAND,
official agent for ROGER RICHARD
and ROGER RICHARD CAMPAIGN
Defendants/Respondents
REASONS FOR JUDGMENT OF THE HONOURABLE
MADAM JUSTICE S.L. MARTIN
THE COURT: We are here today for
judgment. The applicant, the Conservative Party of
Canada and the Shory Campaign, seeks an
interlocutory injunction to stop Mr. Roger Richard
from acting in a manner which suggests that he is an
official candidate for the Conservative Party in
Calgary North East when he is not. The applicants
say that Mr. Richard’s materials, including signage,

brochures, website and campaign headquarters, amount
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to deceptive practices and invite confusion. They
claim infringement of trademark, copyright, passing-
off and negligent misrepresentation. They ask this
court to intervene to protect their goodwill, their
identity, their reputation and their proprietary
rights and they do so on behalf of the interests of
the Conservative Party, their candidate, Mr. Shory,
and the voters in the riding.

The respondent, Mr. Richard, denies any
misappropriation or deceptive practice and argues
that no injunction should limit his freedom to
express his political ideas in the manner of his
choosing.

I start by saying that this is not a case about
political ideas or ideals. The applicant does not
dispute Mr. Richard’s ability to debate issues or to
claim a small ‘C’ conservative political agenda.
From the applicant’s perspective, it has been made
clear that this is a case about party affiliation,
party identity and party politics. In essence, they
claim that Mr. Richara cannot claim to be a capital
‘C’ conservative and thereby derive any derivative
advantage of being part of that political party.

It cannot be denied that political parties have
become an important part of Canadian life in terms
of both elections and governance and it can be

assumed, indeed it was the operative assumption of
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counsel, that many people cast their ballot based on
a candidates party. Both applicant and respondent
fairly admit that voting behaviour is influenced by
advertising and campaign materials.

The evidence before me consisted of two
affidavits on behalf of the applicant; one by
Mr. Don Plett, the president of the National Council
of the Conservative Party of Canada and the second
by Kenton Dueck, who is the campaign manager for
Mr. Devinder Shory. The respondent put in an
affidavit as well from Mr. Jeffrey Garland, who is
the official agent for Mr. Richard. Cross-
examinations were done on all affidavits and the
court had draft rush transcripts before it.

Now, the applicants claim an injunction, which
is both an equitable and an extraordinary remedy.
The test for an injunction is well known and it
comes from the Supreme Court of Canada decision in
RJR. The basic standard says that there are three
gquestions to be asked. First, is there a serious
issue to be tried? Second, would the applicant
suffer irreparable harm if the application was
refused? Third, what is the balance of convenience?
Requiring an assessment of which party would suffer
greater harm if the injunction was either granted or
refused. Each case, we are told by the Supreme

Court, must be approached on its own facts.



S w N

~ o W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

4

The first issue I must face is what is the
applicable approach to the RJR case in this
instance? I believe it is appropriate to approach
this injunction application as one of those rare
occasions on which an interlocutory application goes
a long way towards determining the ultimate issue.
Here, what the applicant seeks to protect is its
interest now and the result of this application may
remove any potential benefit to actually proceeding
to trial. The time is short, the election is
October 14th and there are complexities of voter
behaviours to be considered. Damages are clearly
inadequate as a remedy for either side and in any
event. So, for the same reason that the applicant
says that damages are not adequate, it is understood
by this court that the undertaking in damages is
equally limited for the respondent.

According to RJR, in these sort of cases the
same basic three questions are asked, but the court
must conduct a more thorough, extensive and
discerning consideration of the merits and strengths
and weaknesses of the applicant’s claim. I turn
then to the applicant’s claim.

The applicant is claiming an infringement of
trademark, copyright, misrepresentation and passing-
off and says that this is done by signs, literature,

the internet and at his headquarters. The argument
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is that the effect of all of these infringing
materials is to create the false impression that Mr.
Richard is the nominee of the Conservative Party of
Canada in Calgary North East when the sole nominee
is, in fact, Devinder Shory. They allege confusion
in terms of voters and potential confusion in
relation to donors.

In assessing the merits of this claim, I start
by the observation that no case in relation to
registered mark or trademarks has been established
before me. The trademark at issue would be the
stylized ‘C' for the Conservative Party and that has
been removed from Mr. Richard’s headgquarter
photographs of Primer Minister Harper. Nor does the
stylized ‘C’ figure in any way in Mr. Richard’s
campaign literature or on his signage.

The second allegation, though, relates to
copyright and the Conservative Party asserts
copyright in its various materials. I have before
me uncontradicted evidence which is untested by
cross-examination that copyright exists in these
materials. On an evidentiary level I am then to
take as proven that this meets the Copyright Act.
Even i1f I turn to the merits of the claim, it is
clear that the Conservative campaign materials
appear to meet the statutory terms of the Copyright

Act and appear to be original works showing skill,
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judgment and labour. Creative choices were made and
the statutory regime of copyright is likely engaged.

The respondent argues that there are different
signs and signage possible under the rubric of the
Conservative Party and, therefore, this means that
there is either no copyright or no one get-up or
visual manifestation or presentation of the
Conservative Party. They argue that this diversity
removes copyright protection or removes the
protection of tort law in relation to passing-off.

I reject both of those arguments. From the cross-
examination of Mr. Plett, it is clear that there is
a range of approved choices by the Conservative
Party, but that there is, nevertheless, a collection
of work which can be the subject of copyright and
which can, combined, be the kind of proprietary
interest which is protected in law. It is clear
that Mr. Richard holds no authorized use of
permission to encroach on the Conservative Party
copyright.

In relation to passing-off, the idea is the
generation of confusion in an attempt to pass off
one piece of property or goods as something else.
The term “get-up” was used in this court. It is
normally used in passing-off actions to mean the
whole visible external appearance of goods as likely

to be seen by the public. It is the overall



o 1o W NP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

7

appearance which is key and in this case to overall
appearance can be added the verbal markers and, for
example, something like the upper caéé ‘\Cr
conservative.

A preliminary argument needs also to be
addressed at this time. The respondent argues that
copyright protections and the tort of passing-off
should not apply in the election context. Only one
case has been cited to me in which a court has
considered whether an injunction should be granted
in these circumstances. It was an Ontario case and
the injunction was refused. This is the Pulsinelli
(phonetic) case, a 1987 decision of
Justice Campbell, which was upheld by the Divisional
Court. The respondent says that there should be
caution in using injunctions in the election
context.

Now, it is clear that the Election Act is
basically silent on misleading electoral practices.
Section 482 was cited to me and it creates an
offence, but I do not believe that it is relevant in
relation to the matters before me. The Election
Act, while detailed, is not a complete code on every
subject in relation to elections and the fact that
Elections Canada has determined that it will not
deal with this issue does not, in my view, bar the

equitable jurisdiction of this court to consider
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whether the requirements for an injunction are met.
The Conservative Party of Canada submits that the
court should take the step, fill the gap and apply
common law and equitable principles to elections. I
accept that proposition. I see no reason in
principle why the law of trademarks or copyright and
passing-off and misrepresentation should not also
apply in the context of elections. Parliament may
have been silent under the Elections Act on
potentially misleading electoral practices, but it
did grant protection to intellectual property. In
respect of passing-off, it would be a small and
incremental step in the common law to apply
recognized principles to a new area where there are
similar underpinnings. By that I mean the law’s
desire to relieve against the mischief of pretending
someone is something they are not or a product is
something that it is not.

Now, it is clear that elections are distinctive
and that the Canadian Charter of Rights and Freedoms
give a special place to the right to vote. 1In
Section 3 there is a guarantee of effective
representation, giving the right of each citizen to
play a meaningful role in the electoral process.

The Supreme Court has called the right to vote the
cornerstone of democracy. Informed voters are a

necessary part of this process. Clearly, people may
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decide on whatever basis they choose, but truth in
advertising and in campaigning remains essential.

It affects electoral fairness, and the integrity of
the political process and the integrity of an
individual’s vote. I do not believe that it debases
democracy to acknowledge that there is branding and
party loyalty in the marketplace of ideas. As
political parties are an important part of. the
dynamics of election and governance and affiliation
and endorsement conveys common values and
commitments, I do not think it is an undue extension
of the common law to allow for the possibility of
injunctions in the electoral context.

I will now then turn and apply the test of RJR
to Mr. Richard’s materials. The first part is to
establish the strength of the applicants’ case. The
law says that it cannot be frivolous or vexatious
and it must present a serious issue to be tried.
There is no one test and the threshold generally is
low. In this case, I have said that the threshold
ought to be higher because we are dealing with
something which approximates a final determinatidn.
But, in turning to the assessment of this case, I
start with the respondents’ point that the proof of
actual confusion of voters is limited and I accept
that, that is so. The combination of evidence in

both his affidavit and on the cross-examination of
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the affidavit of Mr. Dueck is that he has received
reports and that he could only put the number at two
instances. This is a restricted or very limited
number and it involves relying on the reports of
others, which in law is hearsay. The knowledge of
Mr. Plett was obtained from Mr. Dueck. However, in
this area of the law, it is not just actual
confusion which may convince a court. The court may
assess the possibility and indeed the probability
that certain signage or materials are likely to
induce an average person to be confused and it is
with the possibility of this confusion in mind that
the Richard materials need to be assessed. They
need to be assessed taking into account what their
reasonable impact is on persons of ordinary
intelligence, who are sensible members of a diverse
public and who are knowledgeable about the role of
political parties in Canadian political practice.
Individuals of average intelligence looking at
the sign and brochures would, in my view, think that
Mr. Richard is the candidate of the Conservative
Party of Canada and I reach this conclusion from two
perspectives. The materials that have been placed
before me, meaningithe brochure and the signage.
First, if they are assessed on their own, it is
clear that claims are being made to be a capital ‘C’

conservative. 1In terms of the signs, the
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“independent” is small and may function as an
adjective rather than the major classification of
party affiliation. The term “conservative” is a
capital ‘C’ conservative, it is larger and it is in
the same font and is stylized and in the same manner
as the official Conservative materials. The
brochure suggests a party affiliation. The brochure
that is before me says that, “A vote for Mr. Richard
is a vote for Stephen Harper”. Such a statement is
only true if there is a direct link between how
votes count for Mr. Richard and how that may impact
on Mr. Harper becoming prime minister. Even if

Mr. Richard personally supports Mr. Harper and the
Conservative Party has agreed that he does,
nevertheless, this kind of assertion wrongfully
implies that there is a direct link between

Mr. Richard and the Conservative Party. It also
suggests that Stephen Harper supports him.

In terms of looking at the materials in
comparison, the get-up or overall appearance of the
campaign signage is remarkably similar and amounts
to a material misrepresentation. The law says that
they need not be identical and they are not, but the
overall impression created is one of mimicking and
copying. The signs are blue and white, they have
the flash of red, the conservative is in the same

font, it is capitalized, it is large. The display



w N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

12

of names is comparable and the fact that they are
different sizes or different shapes is not, in my
view, persuasive as compared to the overall lasting
impressions created by the similarities between
them. It is the content which is more important
than the overall sign size.

In terms of the making of the signs, the
evidence before me is that Mr. Plett has said that
the conservative signs were made in 2007.

Mr. Garland said in his affidavit that the signs for
the Richard campaign had been made up and were ready
to go when Mr. Richard became a candidate on
September 19th. In cross-examination when pressed
as to what instructions were given to the sign
makers for Mr. Richard, the answer was simply that
Mr. Richard provided the instructions and that they
were to blue and white. I note this because there
may be some argument at some future time as to
whether or not there was an intent to deceive, but
at this stage of the proceedings, that is not
important or perhaps even relevant. The intent is
not determinative as to whether or not there has
been a prima facie infringement of copyright or
whether the effect of the communication is to pass
off, misrepresent or confuse.

The respondent argues that whatever confusion

may exist from the signage and the materials, will
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be washed away because of the ballot. The ballot
will present all candidate names in alphabetical
order. Mr. Shory will have the affiliation to the
Conservative Party of Canada. Mr. Richard will have
three dots after his name, not even the word
independent. There is perhaps some merit to this
argument, but a clearly worded ballot is not a
sufficient curative. The confusion generated
beforehand may be taken into the polling booth and
the mischief intended to be cured by copyright and
passing-off and misrepresentation, is creating a
false impression, which may induce an unintended
choice.

Further, there is harm potentially to the
reputation of the Conservative Party, both
individually in this riding and more generally if an
unaffiliated candidate’s views are tied to its
political platform.

Therefore, on the first issue, I find not only
a serious issue to be tried, I find a strong prima
facie case. The brochure and signage is such that
it is likely to confuse a voter of average
intelligence and, therefore, trades unfairly on the
graphic manifestations of the Conservative Party.

I turn then to the second question, will
damages provide the applicant with an adequate

remedy? I find that this is the type of instance in
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which irreparable harm may arise. The nature of the
harm that could be suffered by the continued
proliferation of potentially infringing signs and
brochures cannot be quantified in monetary terms.
The harm to the Conservative Party has been argued
and I accept that it may affect the reputation of
the party and who is allowed to speak for the party.
It may affect Mr. Shory in the context of a possible
loss of votes and it will affect the voters in terms
of confusion and potentially impairing the integrity
of their franchise.

In relation to the balance of convenience, the
applicant argues that the inconvenience to
Mr. Richard is limited and minimal. They say and I
accept at this level, that Mr. Richard can still
campaign, he may raise funds, he may have a campaign
headquarters, he is permitted to express his
political ideas and ideals freely and may
communicate with his constituents, but he may not do
so in a manner which infringes unfairly on copyright
or otherwise protected materials. In short, the
Conservative Party argues that it does not end the
candidacy, it simply removes the unfair and
potentially confusing practices.

There are some issues and they are not to be
diminished in relation to Mr. Richard having to

spend money for alternative communication and the
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time in which he would have to do it. Mr. Richard’s
lawyer argued that the time would be short. His
evidence is that it would take, in essence, two
weeks, which would broach to the end of the
campaign, but there was contradictory evidence on
that. The Conservative Party affidavit said that
for them, recognizing that they had an established
printer for all of their materials, it would only
take three days. Nevertheless, there seems not to
be very full information before the court on which I
could find that it would be undue hardship in terms
of timing to prevent a change in the Richard
campaign materials.

Another argument was raised which must also be
addressed and that is the cost of doing so. In many
respects, the costs can be offset or the costs are
just a necessary consequence of replacing materials
that have been found to raise the implication that
they are infringing. The spending limits argument
was raised before me and that is that a candidate
has only a certain amount of money and that
Mr. Richard may be pressing up against his spending
limits. That is an interesting argument in theory,
but there is no evidence before me about where the
Richard campaign is or how such an injunction may
impact on how Election Canada would count costs

towards that spending limit. Absent that kind of











































































